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Scope and limits of a policy holder’s duty to disclose information 

1. INTRODUCTION 

According to sec. 31 para. 1 Insurance Contract Act policy holders have a duty to disclose infor-

mation to insurers after the occurrence of an insured event. A policy holder has to disclose on de-

mand all the information necessary to determine the reasons of the occurrence of the insured event 

or the extent of the insurer’s liability. Usually, the duty to disclose is explicitly regulated in the in-

surance contract, though sometimes with different wording.  

After the notification of the insured event, insurers will request extensive information; depending on 

the information already given in the notice of claim about the insured event. He requests infor-

mation about the course of damage, legal relationships between policy holder, damaged party and/or 

insured person, about the damaged object, the policy holder’s internal organization, internal corre-

spondence before and after the insured event, internal calculations, the exact basis for the calcula-

tion of the damage, otherwise existing insurance cover or, in case of an excess insurance, about the 

claim settlement by the insurer of the underlying policy.  

In special cases policy holders cannot or do not want to provide all information requested by the 

insurer (e.g. due to the effort to obtain information). In this case, policy holders must carefully ex-

amine for every individual case, whether the refusal of information endangers the insurance cover. 

The duty of disclosure is an obligation. Its non-observance leads, under the preconditions of sec. 28 

Insurance Contract Act, to the insurer’s right to reduce benefits payable (grossly negligent non-

observance) or to the insurer’s release from payment (intentional non-observance). If a policy hold-

er knew about a fact at the point of time of the information request and did not provide this infor-

mation to the insurer, an intentional breach against the duty to disclosure is assumed (cf. Federal 

Court of Justice NJW 2007, 1126).  

Against this background, this article examines the scope and limits of the policy holder’s duty to 

disclose information.  

2. SCOPE OF THE DUTY TO DISCLOSE INFORMATION 

The scope of the duty to disclose information is significantly determined by the insurer’s demand 

for information. 
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2.1 Insurer’s demand for information 

Principally, policy holders have to provide information only on the insurer’s demand.  

2.1.1 Insurer’s demand 

The insurer’s demand for information need not be made explicitly. It is sufficient if the request for 

information is expressed implicitly. If the insurer, for example, sends a form for the notice of claim 

to the policy holder, this is an implied request for information.  

The insurer’s questions must clearly express the information he wishes to receive. There is no 

breach of the duty to disclose, if the questions asked to the policy holder are unclear and could be 

understood in the way he answered them (Federal Court of Justice r+s 1989, 5). When considering 

the question how the policy holder could have understood the insurer’s question, the understanding 

of an average policy holder, who is interested in clarifying the insured event, is assumed.  

If the insurer realizes for example, that the policy holder answers ambiguously, assumes an already 

complete answering to a question or that a question was unclear, he is obliged to make a query. If 

the insurer does not fulfill this obligation (to make a query), he cannot refer to a breach of the duty 

to disclose information.  

2.1.2 Spontaneous duty to disclose information 

In exceptional cases which are to be treated restrictively, policy holders might have to disclose in-

formation spontaneously. A policy holder has to provide information which obviously concerns the 

insurer’s interest “fundamentally” without being asked. The Jurisdiction assumed this for example 

in case of another insurer  already having settled the damage (Higher Regional Court Cologne r+s 

1990, 284) or insolvency proceedings having been initiated against the policy holder (Federal Court 

of Justice r+s 2011, 421). In these cases the policy holder cannot, according to the principle of ut-

most good faith (sec. 242), refer to the fact that the insurer has not requested this information. The 

breach of the spontaneous duty to disclose information leads to the insurer’s release from the pay-

ment.  

2.2 Necessary information 

In addition to the information provided by the notice of claim, insurers can only demand infor-

mation which are necessary to determine the insurer’s liability (determination of the insured event 

and scope of the damage) and which can be answered by their policy holder. Further, it must be rea-

sonable for the policy holder to provide the answers.  
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2.2.1 Determination of necessity 

The determination of necessity of disclosure primarily lies with the insurer (Federal Court of Justice 

r+s 2006, 185,186).  

The whole purpose of the duty to disclose information is to enable insurers to examine their obliga-

tion to perform and to enable them to make an appropriate decision about how to treat the insured 

event. They therefore decide which information is needed.  

Policy holders though do not have to provide all information insurers assumes necessary. The in-

formation can, according to an objective measure, only be necessary if it has or might have direct or 

indirect influence on the insurer’s lawful settlement practice. A refusal to provide unnecessary in-

formation is not a breach of obligation. Unnecessary information is for example those which solely 

serves the detection and proof of pre-contractual breaches of disclosure duties on the basis of which 

insurers wish to challenge the insurance contract. The question about suspicions is also unneces-

sary.  

If a policy holder does not provide the requested information and refers to its unnecessity and the 

insurer then refers to a release from the obligation to perform in the dispute case, the insurer must 

prove the necessity of disclosure.  

2.2.2 Information to determine the insured event  

Necessary information to determine the insured event is for example those about place, time and 

circumstances of the insured event, the cause of the damage and the participating persons, business 

relationships with third parties, about suppliers or pledges of the damaged object. The required in-

formation is determined by the kind of insurance contract.  

2.2.3 Information to determine the scope of damage  

To determine the scope of damage, information about the value and composition of the affected ob-

ject (purchase price, year of production, operational performance), including possible previous 

damages, and about the state of criminal proceedings are relevant. Depending on the kind of insur-

ance, this includes information on the policy holder’s liabilities and the method of the damage cal-

culation (e.g. internal calculation data).  

2.2.4 Additional insurance cover 
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Policy holders have to inform the insurer about the existence of other insurances.  

The scope of damage and the amount of the insurer’s liability depend on the existence of other in-

surance cover. In case of multiple insurance (sec. 78 Insurance Contract Act), the insurer might not 

be liable for payment of the total indemnification. In addition, subsidiarity clauses in insurance con-

tracts provide for the insurer being only liable to pay if the insured event is not covered by any other 

insurance. The insurer’s question about the existence of other insurances covering the same risk and 

the scope of cover is therefore necessary.  

2.2.5 Excess insurance  

Policy holders have the duty to disclose information also to excess insurers. The above principles 

concerning necessary information, apply for the excess insurance as well. In case of the excess in-

surance, the obligation to perform and the amount of the excess insurer’s payment depend on 

whether and under which conditions and in which amount the direct insurer (or intermediary excess 

insurer) settles the insured event. Therefore, information about the direct insurer’s regulations, the 

settlement process and settlement conduct of the direct insurer are required according to sec. 31 pa-

ra. 1 Insurance Contract Act.  

2.2.6 Information about breaches of duty  

Insurers may also demand information about facts which might allow them to refer to a release from 

payment (Federal Court of Justice r+s 2006, 185). Therefore, the policyholder must also provide 

information which is disadvantageous for him and which reveals possible breaches of obligations or 

a non-disclosed increased risk.  

2.3 Questions to evaluate the subjective risk 

The scope of disclosure comprises those questions which serve to determine the subjective risk. 

Thus, questions to clarify the possibility of fraud are allowed. This includes for example questions 

about the policy holder’s financial circumstances, in dependence of the kind of insurance and the 

insured event also questions about the contents of the balance sheet, binding certificates of indebt-

edness or the amount of bank liabilities.  

2.4 The policy holder’s duty to enquire 

Principally, policy holders only have to inform about circumstances they knows about. In excep-

tional cases, policy holders have the duty to enquire about facts they do not positively know about 
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but about which existence they have evidence. The policy holder of a property insurance would for 

example have to obtain information about the status of official proceedings if there are clues that, 

for example, the destroyed production plant was about to be closed down by official decree.  

3. LIMITS TO THE DUTY TO DISCLOSE INFORMATION 

The policy holder’s duty to disclose information ends as soon as the insurer refuses indemnification 

payment or already knows about the requested facts.  

3.1 Refusal of indemnification payment 

A policy holder is released from the duty to disclose information as soon as the insurer has finally 

refused the indemnification payment (Federal Court of Justice VersR 1992, 345; 1989, 842). If the 

insurer refuses payment, he will also not have any interest in clarifying the insured event or deter-

mine the scope of the obligation to provide indemnification. The insurer does not need to express 

refusal of payment explicitly. It can be expressed implicitly. If the policy holder claims for insur-

ance indemnification and the insurer files for a motion to dismiss the action, this is an implied re-

fusal of indemnification payment.  

The insurer’s interest in clarification arises again when the insurer enters into the examination of his 

liability again or is sentenced to coverage. In this case, the duty to disclose information revives ac-

cording to sec. 31 para. 1 Insurance Contract Act. Once again the policy holder must disclose in-

formation to the insurer (Federal Court of Justice VersR 1991, 1129; Federal Court of Justice deci-

sion r+s 2011, 421).   

3.2 Insurer’s knowledge 

Policy holders are not obliged to provide information if the insurer already knows about the re-

quested facts. In this case, there is a lack of interest of the insurer, since the requested facts are not 

relevant for the determination of the insured event or the scope of the liability. (Federal Court of 

Justice r+s 2005, 143). The insurer’s knowledge can result from the settlement of previous damag-

es, the collection of data about the policy holder from databases or from pre-contractual infor-

mation.  

Caution is advisable when refusing information for reason of the insurer’s knowledge. The insurer 

needs to have reliable and complete knowledge about the facts at the point of time when the infor-

mation is requested. It is not sufficient that on the basis of available information the insurer should 

have been able to and should have recognized the facts (Federal Court of Justice r+s 2007, 147).  
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4. CONCLUSION 

The policy holder‘s duties to disclose information are extensive. The scope is significantly deter-

mined by the insurer’s information request.  

To avoid breaches of obligations, policy holders should principally assume the necessity of the re-

quested information. If a policy holder does not want to provide an information, he must carefully 

examine the justification of the refusal in order not to endanger his insurance cover.  
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