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Grossly negligent causation of an insured event – reduction of the insurance 
payment down to zero only in exceptional cases                                                          

(referring to the judgment of the Federal Court of Justice of 22 June 2011) 

1. INTRODUCTION 

The Federal Court of Justice decided with its judgment of 22 June 20111 that an insurer can be enti-
tled to refuse insurance payment in total only in very exceptional cases when the insured event was 
caused with gross negligence by the insured. If the gross negligence is though on the verge of being 
slight negligence, the insurer might, in exceptional cases, be obliged to make the complete insur-
ance payment.  

1.1 Possibility of total reduction of insurance payment according to the new Insurance Contract 
Act? 

If the policy holder caused the insured event with gross negligence, he would not receive payments 
according to the previous version of the Insurance Contract Act. The All-Or-Nothing-Principle ap-
plied.  

The new Insurance Contract Act abandoned the All-Or-Nothing-Principle. Sec. 81 of the Insurance 
Contract Act regulates the legal consequences of the causation of the insured event by the insured. 
The regulation provides for two alternatives. The insurer is not obliged to make an insurance pay-
ment if the policy holder caused the insured event with intend. If the policy holder caused the in-
sured event with gross negligence, the insurer is entitled to reduce his payment depending on the 
severeness of the causation (see. Sec. 81 para. 2 Insurance Contract Act). 

It was controversial whether a complete reduction of the indemnification payment („reduction down 
to zero“) by the insurer might be possible in case of a grossly negligent causation of the insured 
event. The Federal Court of Justice affirmed this.  

 

1 Court file IV ZR 225/10. 
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1.2 Practical relevance of the judgment  

1.2.1 Consequence of the judgment for the indemnity insurance  

The case decided by the Federal Court of Justice was about a claim under an automobile compre-
hensive cover. The judgment about the reduction of the insurance payment according to sec. 81 pa-
ra. 2 Insurance Contract Act has implications beyond the area of the automobile liability insurance. 
This is because sec. 81 para. 2 Insurance Contract Act applies for indemnity insurance in general: 

If the insurer wishes to decrease his payment in the insured event according to sec. 81 para. 2 Insur-
ance Contract Act, he must prove the existence of gross negligence. The insurer also bears the bur-
den to prove the degree of the fault. 

The differentiation between gross and slight negligence has gained importance due to the reform of 
the Insurance Contract Act and due to the judgment. This is because a reduction of the insurance 
payment according to sec. 81 para. 2 Insurance Contract Act requires that the insured acted with 
gross negligence. The objective and subjective requirements of gross negligence must be at hand. 
An objective requirement of gross negligence is that the insured has committed a breach of common 
duties of care. The breach must be severe. A subjective requirement of gross negligence according 
to the Federal Court of Justice is that the insured’s conduct is subjectively inexcusable. In excep-
tional cases the insured’s conduct is subjectively excusable. The insured’s conduct might for exam-
ple be subjectively excusable, if it was not possible for the insured to foresee and avoid the occur-
rence of the damage by himself in the specific situation. Also when mistakes were made in the so-
called heat of the moment, the subjective element of gross negligence might be missing. According 
to the Federal Court of Justice’s jurisdiction, special circumstances related to the insured person 
might relieve the insured in the individual case from the charge of gross negligence2. If the in-
sured’s consciousness was severely affected by the consumption of alcohol, the charge of subjec-
tively inexcusable conduct might be alleviated or even be dismissed – and herewith also the gross 
negligence.   

1.2.2 Importance of the judgment for breaches of obligations and aggravations of the risks 

The possibility of a complete cut of the insurance payment respectively a complete exclusion of the 
insurer’s right to cut the cover exists according to the new Insurance Contract Act not only in cases 
where the insured event was caused with gross negligence but also in cases of grossly negligent 
breaches of obligations resp. in case of risk aggravation caused by the insured. If for example the 

 

2 See BGH in NJW 1992, 2418. 
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circumstances of a case reveal that a grossly negligent breach of the obligation to disclose is on the 
verge of being simple negligence, a reduction of the insurance payment would be excluded accord-
ing to the new Insurance Contract Act and the judgment of the Federal Court of Justice. 

In connection with alleged breaches of obligations, the insured should consider another judgment of 
the Federal Court of Justice: With its judgment of 12 October 2011 the Federal Court of Justice 
commented on the omitted adaptation of the General Terms of Insurance3. The Federal Court of 
Justice dealt with the case of a grossly negligent breach of an obligation committed by the insured. 
It held that unadjusted clauses in the General Terms of Insurance were ineffective if the legal con-
sequence of a breach of an obligation was the insurers complete release from payment according to 
sec. 6 Insurance Contract Act, old version.  If the insurer had not adjusted the insurance terms to the 
new Insurance Contract Act, he has no right to cut the payment due to a grossly negligent breach of 
an obligation.  

2. FACTS 

With its claim, the insured requested insurance cover from the insurer on the basis of an automobile 
comprehensive insurance. The insured was unfit to drive after consuming alcohol and had a car ac-
cident. The car was damaged. 

Lower instance courts dismissed the claim. The Higher Regional Court Dresden assumed in its 
judgment on appeal that the insured caused the insured event with gross negligence and that the in-
surer was therefore entitled to reduce the insurance payment down to zero because of the severity of 
the fault.  

3. THE DECISION OF THE FEDERAL COURT OF JUSTICE 

The Federal Court of Justice held that it might be legitimate to reduce the insurance payment down 
to zero in the individual case if the insured event was caused by the insured’s gross negligence. 
Such an individual case could be at hand in case the driver of a car is absolutely unfit to drive.  

The Federal Court of Justice concludes the possibility of a complete release from payment in indi-
vidual cases by means of law interpretation. According to the Federal Court of Justice’s interpreta-
tion, the wording of sec. 81 para. 2 does not contradict a complete cut of payment (3.1). The history 
of the development of the new Insurance Contract Act does not conflict a reduction of the payment 
down to zero (3.2). Also systematic (3.3) and the spirit and purpose of the new Insurance contract 
Act (3.4) are arguments in favour of the possibility of a complete release from payment in the indi-

 

3 According to the Federal Court of Justice’s press release No. 162/2011 of 12th October 2011. The written reasons for the decision 
were not yet published at the editorial deadline. 
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vidual case. The Federal Court of Justice limited the complete release from payment to special ex-
ceptional cases (3.5). If the gross negligence is on the verge of simple negligence, the insurer’s right 
to reduce the payment might be excluded in total according to sec. 81 para. 2 Insurance Contract 
Act in exceptional cases (3.6). 

3.1 Wording of sec. 81 para. 2 Insurance Contract Act allows complete release from payment 

The wording of sec. 81 para. 2 Insurance Contract Act does not exclude a complete release from 
payment. 

Sec. 81 para. 2 Insurance Contract Act says:  

“If the policyholder causes the insured event with gross negligence, the insurer is entitled to 
reduce the benefits payable commensurate with the severity of the fault of the policyholder.“ 

According to the Federal Court of Justice, sec. 81 para. 2 Insurance Contract Act allows a reduction 
of the payment down to zero in the exceptional case. The regulation does not contain the exclusion 
of a complete release from payment. The Federal Court of Justice refused the arguments of the op-
posing party. The opposing party explained that already the term “reduce” in sec. 81 para. 2 Insur-
ance Contract Act showed that a complete release from payment is impossible but some rest claim 
should always remain4. 

3.2 History of the development of sec. 81 para. 2 Insurance Contract Act does not oppose a com-
plete release from payment  

The history of the development of the new Insurance Contract Act does not exclude the complete 
release from payment in case of a grossly negligent causation of the insured event.  

The Federal Court of Justice explained that no legislator intention that the reduction of the payment 
down to zero might not be allowed in individual cases is recognizable in the reform of the Insurance 
Contract Act. The Federal Court of Justice based its interpretation of the legislator’s intention on the 
final report of the commission on the reformation of the Insurance Contract Act of 19 April 2004. 
The Federal Court of Justice quoted from the report: 

 „The justified interest to limit the subjective and moral risk is provided for by the fact that 
the proportioning might lead to the insurer’s complete release from payment in the individ-
ual case.“ (underlining by the author) 

 

4 See Prölss in Prölss/Martin, Insurance Contract Act, 28. edit. 2010, about sec. 28 No. 136. 
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The Federal Government’s draft of the law regarding the reformation of the Insurance Contract Act 
of 20 December 2006 does not contain an explicit hint to the possibility of a complete release from 
payment. According to the Federal Court of Justice’s appraisal this does not mean that the legislator 
intended to exclude the possibility to reduce the payment to zero in case of gross negligence in the 
individual case. 

3.3 Law systematics of the new Insurance Contract Act argues for the possibility of a complete 
release from payment  

With the systematic interpretation, the Federal Court of Justice examines regulations of the Insur-
ance Contract Act comparable to sec. 81 para. 2 Insurance Contract Act. 

The Insurance Contract Act deals equally with cases where the insured event is caused with gross 
negligence (sec. 81 para. 2 Insurance Contract Act), with grossly negligent breaches of contractual 
obligations (sec. 28 para. 2 s. 2 Insurance Contract Act) and the grossly negligent risk aggravation 
(sec. 26 para. 1 s. 2 Insurance Contract Act) with regard to the legal consequences. 

In case of a grossly negligent conduct by the insured, the insurer has the right to reduce the pay-
ment. According to the justification during the legislative procedure, cases of a release from pay-
ment shall be treated equally both according to sec. 81 and sec. 28 Insurance Contract Act.  

The Federal Court of Justice referred to the law draft for sec. 28 para. 2 s. 2 Insurance Contract Act. 
The draft at first contained the regulation that the insurer would only be released from payment if 
the insured committed the breach of an obligation with intent.  

The word „only“ was later eliminated. The result is that a reduction down to zero might not only be 
possible in case of intent but also in case of gross negligence. The legal consequence would both 
apply for a breach of an obligation according to sec. 28 para. 2 s. 2 VVG and for the parallel regula-
tion about the causation of an insured event according to sec. 81 para. 2 Insurance Contract Act. 

3.4 Spirit and purpose of sec. 81 para. 2 Insurance Contract Act allows complete release from 
payment  

The spirit and purpose of sec. 81 Insurance Contract Act do not contradict a reduction down to zero 
in case of gross negligence in individual cases.  

The legislator abolished the All-Or-Nothing-Principle with the reformation of the Insurance Con-
tract Act. The Federal Court of Justice explained that the abolishment of the principle does not im-
ply that there can never be a complete release from payment in justified exceptional cases.  

3.5 Complete release from payment according to sec. 81 para. 2 Insurance Contract Act only in 
exceptional cases  
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The Federal Court of Justice limited the complete release from payment in case of a grossly negli-
gent causation of the insured event to exceptional cases. A reduction down to zero might especially 
be considered  

 „if the severity of the gross negligence comes close to intent, so that a payment reduction 

down to zero is justified.“ 

The Federal Court of Justice referred to cases  

„in the border area between gross negligence and deliberate intention.“ 

The Federal Court of Justice underlined that it was always necessary to consider the circumstances 
of the individual case. A global reduction for specific groups of cases was denied by the Federal 
Court of Justice.  

According to the settled case law of the Federal Court of Justice, driving in a state of unfitness to 
drive resulting from alcohol counts as one of the severest traffic violations5. Thus, a reduction down 
to zero might be considered in the case to be decided. The Higher Regional Court had to examine 
the circumstances of the individual case and respect the Federal Court of Justice’s guidelines.  

3.6 Complete insurance payment also in case of a grossly negligent causation of  the insured 
event in exceptional cases  

The judgment points out that the insured might completely keep his insurance claim also in case of 
a grossly negligent causing of the insured event. The insurer’s right to reduce the payment accord-
ing to sec. 81 para. 2 Insurance Contract Act may be totally excluded if the gross negligence is in 
the border area to simple negligence. This might be possible according to the Federal Court of Jus-
tice’s decision also only in exceptional cases and after consideration of all circumstances of the in-
dividual case.  

4. CONCLUSION 

If the insured causes the insured event grossly negligently, the insurer might, according to sec. 81 
para. 2 Insurance Contract Act, in exceptional cases be entitled to reduce its payment down to zero. 
The reduction of the insurance payment might also be excluded in cases of gross negligence if the 
insured’s conduct is on the verge of simple negligence. An “All-Or-Nothing” proportioning is, ac-
cording to the judgment of the Federal court of Justice, only possible in justified exceptional cases 

 

5 See reasons for the judgment cypher 32, r+s 2011, 376, 380. 
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and after consideration of the circumstances of the individual case. The judgment has also im-
portance for the grossly negligent breach of an obligation resp. the risk aggravation.  

The insured should especially in out-of-court negotiations with the insurer provide for the insurer to 
measure the circumstances of the individual case correctly and for the insurer’s reasoning to apply 
to the requirements the Federal Court of Justice set up with its judgment for all reductions of insur-
ance payments. A general proportioning by insurers is not sufficient according to the Federal Court 
of Justice’s decision. In individual cases, the insured might even point to the fact that a reduction of 
the payment by the insurer is not applicable at all in this matter.  
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