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The commercial credit insurance –  
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(combined with a review of the judgment of the Higher Regional Court Koblenz 
of 15th January 2010, 10 U 376/09) 

 

1. INTRODUCTION 

Many companies grant their customers a commercial credit. The company allows its customers a 
time for payment of some weeks or even months after invoicing the services provided.  

The long-term credit period constitutes an economic advantage for the customer. The lending com-
pany takes the economic risk that the payments are not made due to a meanwhile insolvency of the 
customer.  

In order to hedge the default risk, the lending companies conclude commercial credit insurance con-
tracts. The lending companies expect from the commercial credit insurer to compensate for unpaid 
and thus omitted accounts deducting an own contribution as agreed in the contract.  

As the examination of the case of the Higher Regional Court Koblenz will show, these expectations 
are not always met.   

2. SYSTEMATIC OF THE COMMERCIAL CREDIT INSURANCE 

2.1 Master insurance contract 

The commercial credit insurer and the insured company regulate the legal basis of the commercial 
credit insurance in a master insurance contract. The parties of the contract regularly refer to the 
General Conditions of Insurance for the Commercial Credit Insurance (GCI-CCI). The GCI-CCI 
regulate among others the scope of the insurance cover, the occurance of the insured event as well 
as the parties’ obligations according to the contract.  



 - 2 -

 

   

 

2.2 Insurance cover for individual customer relationships by limit applications and credit limit 
notification  

After the conclusion of the master insurance contract, the policy holder request so-called limit-
applications for the individual customers from the commercial credit insurer. By this means, the 
policy holder applies for insurance cover for omitted receivables from individual customer relation-
ships.  

The insurer then examines the customer’s solvency in detail and the insurability of the customer re-
lationship. The insurer informs the insured company by means of a credit limit notification in writ-
ing about the result of the examination. By this information the insurer explains whether and on 
what terms he may insure the business with the individual customer.  

If the insurer refuses to provide insurance cover for the customer relationship, this may be a sign for 
the customer’s lack of solvency. The policy holder might possibly reconsider the contract relation-
ship with the customer or might request further securities (e.g. guarantees).  

2.3 Insured period of time 

The beginning and the end of the insurance cover are regulated in the master contract and in the 
credit information.  

2.3.1 Beginning of insurance cover 

The beginning of the commercial credit insurance contract is referred to in the insurance policy of 
the framework agreement.  

The beginning of insurance cover for individual customer relationships is referred to in the respec-
tive credit limit notification by insurer.  

2.3.2 End of insurance cover 

2.3.2.1 End of insurance cover by termination of the framework agreement  

In order for the policy holder to demand insurance benefits, the policy holder’s accounts must be 
generated with the customer during the insurance period of the framework contract.  
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Besides, a bad debt loss must have occurred during the contract period for reasons mentioned in the 
insurance contract (among others unsuccessful debt enforcement against the customer, insolvency 
of the customer). If the customer’s insolvency which caused the loss of accounts occurres only one 
day after the duration of the framework insurance contract, there is no valid claim to insurance ben-
efit for the bad debt loss. 

2.3.2.2 Termination of individual insurance cover by exceeding the maximum credit period  

The insurance coverage for individual customer relationships might also terminate if the maximum 
credit period is evidently exceeded. If the maximum credit period is exceeded, this is usually a sign 
for a problematic solvency of the customer. Insurers do not wish to take the resulting increased risk 
of a bad debt loss. 

Sec. 7 cypher 3 a GCI-CCI therefore regulates the following:  

„If the maximum credit period is exceeded or if the exceeding is recognizable, the insurance 
cover for receivables from future deliveries and services terminates.” 
 

The credit period agreed between the policy holder and its customer plus a deferment period consti-
tutes the maximum credit period. The due date is determined by the commercial credit insurer in the 
insurance policy for the framework insurance contract as maximum credit period. The maximum 
credit period is often 60 or 90 days.  

The policy holder must demand from his customers to pay for outstanding receivables within the 
credit period granted by the insurer (maximum credit period). 

Deviating extensions or reductions of the credit period for very solvent or doubtful customers are 
regulated in the individual credit limit notification.  

2.4 Obligations 

The commercial credit insurance contract contains numerous obligations agreed on separately.  

2.4.1 Offer obligation 

According to sec. 3 GCI-CCI, the policy holder must offer all outstanding receivables against all 
customers to the commercial credit insurer for taking over the insurance cover and must apply for 
sufficient insurance sums.  
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The policy holder is thus not allowed to offer the insurer only doubtful receivables against individu-
al customers. Otherwise, the insurer would solely have to bear the increased credit risk of the policy 
holder concerning these doubtful receivables. 

2.4.2 Information obligations in case the credit period is exceeded 

The policy holder is obliged to immediately inform the insurer in case a possible or actual exceed-
ing of the maximum credit period is detected according to sec. 7 cypher 2 GCI-CCI.  

2.5 Legal consequences of a breach against obligations  

The legal consequences of a breach against obligations are regulated in the insurance contract with-
in the legal context of sec. 28 VVG 2008. 

2.5.1 Legal regulation in sec. 28 VVG 2008 

In favour of the policy holder the obligation regulations of the reform of the German Insurance 
Contract Act of 2008 apply.  

According to these regulations, only the intentional breaches against obligations lead to a compre-
hensive waiver of the insurer from the obligation to effect payment (see sec. 28 para. 1 s. 1 German 
Insurance Contract Act 2008). 

According to sec. 28 para. 2 of the German Insurance Contract Act 2008, the insurer is partially re-
leased from payment in case of a gross negligent breach against obligations by the insured. The ex-
tent to which the insurer is released from payment depends on the severity of the default. 

According to sec. 28 para. 3 German Insurance Contract Act 2008, this does though not apply if the 
breach against an obligation did neither cause the occurence or determination of the insured event 
nor had impact on the scope of the insurer’s duty of payment. The insured then can perform the so-
called “causality counter-evidence”. In this case the obligation to effect payment of the insurer per-
sists despite a culpable breach against an obligation by the insured. 

2.5.2 Deviation from the regulations of sec. 28 German Insurance Contract Act 2008 in the Gen-
eral Conditions of Insurance 

The commercial credit insurer may agree appropriate, disadvantageous deviations from the regula-
tions of sec. 28 German Insurance Contract Act 2008 with the insured.  
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The commercial credit insurance contract consitutes a major risk (see sec. 210 German Insurance 
Contract Act in conjunction Article 10 para. 1 s. 2 of the Introductory Act to the German Insurance 
Contract Act in conjunction appendix 1 to the German Insurance Supervision Act). For major risks, 
insurer and insured may deviate from the regulations of sec. 28 German Insurance Contract Act 
2008. For policy holders who have insured major risks, the cover which the reform legislator had 
granted to policy holders by gradual release from the obligation to effect payment independent of 
causation according to sec. 28 German Insurance Contract Act. 2008, is not automatically omitted.  

Deviating contractual regulations of the insurers must match the legal regulations of general terms 
and conditions (secs. 305 – 307 German Civil Code).1 In connection with this control, the deviated 
general conditions of insurance must be examined considering the waived regulation of the German 
Insurance Contract Act in order to prevent inappropriate discriminations. 

Inappropriate discriminations of the policy holder and thus invalid contract clauses are those that 
deviate from the core content of a regulation of the German Insurance Contract Act 2008. A com-
prehensive waiver by form of the requirement of causation or the missing possibility for causality 
counter-evidence would be ineffective according to sec. 307 German Civil Code. 2  

3. DECISION OF THE HIGHER REGIONAL COURT KOBLENZ CONCE RNING 
EXCEEDANCE OF THE MAXIMUM CREDIT PERIOD  

In its decision of 15th January 2010, the Higher Regional Court Koblenz dealt with the question of 
the consequence of an exceedance of the maximum credit period for the commercial credit insurer’s 
obligation to effect payment.  

3.1 Facts of the case 

The claimant entered into a commercial credit insurance with the defendant. The claimant reported 
the contract relationship with its customer X to the defendant by means of a limit application. The 
defendant granted insurance cover for the contract relation to X with a maximum credit period of 
four months.  

 

 

1 Compare Klimke in Prölss / Martin, Versicherungsvertragsgesetz, 28. Edition, about sec. 210 German Insurance Contract Act No. 
15 

2 Klimke, i.c., No. 16 
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The customer X had difficulties to pay during the insurance period. It demanded an extension of the 
maximum credit period from the claimant for invoiced recievables. The claimant granted the exten-
sion of the credit period but did not inform the defendant about it. 

The claimant delivered further goods to X which the customer did not pay for. 

Afterwards, the local court in charge initiated insolvency proceedings over the assets of X. 

The claimant announced unpaid receivables generated before and after the extension of the credit 
period and demanded payment from the defendant. 

The defendant denied the indemnification payment due to the excess of the maximum credit period 
according to sec. 7 cypher 3 a GCI-CCI. The defendant did not differentiate between receivables of 
the claimant against X which were generated before and those which were generated after the ex-
tension of the credit period. 

3.2 Decision of the Higher Regional Court Koblenz 

The claimant partially succeeded with claims in front of the Higher Regional Court Koblenz.  

The Higher Regional Court Koblenz differentiated between those receivables that were generated al-
ready before the extended credit term was granted and those that were generated hereafter.  

3.2.1 Receivables after granting the extended credit term  

The court denied the claimant’s compensation demand for receivables requested from the customer 
X after the granting of the extended credit period because the maximum credit period was exceeded.  

The Higher Regional Court determined that the insurance cover for the customer relationship of the 
claimant with X was terminated at the time when extended payment periods were agreed. Latest at 
this point, the exceedance of the maximum credit period of four months was recognizable for the 
claimant. This resulted in the termination of the insurance cover according to sec. 7 cypher 3 a GCI-
CCI of the commercial credit insurance. 

The end of the insurance cover excluded future receivables, thus those which were generated after 
the extension of the payment terms, from the insurance cover. Consequently, the claimant could not 
demand compensation for the loss of receivables which were generated after the extension of the 
maximum credit period.  
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Whether the claimant acted culpably when granting credit periods beyond the maximum credit peri-
od, was not considered by the Higher Regional Court. The court assessed the clause in sec. 7 cypher 
2 a GCI-CCI as a primary risk limitation. Such risk exclusions independent of fault limit the insur-
ance cover. Jurisdiction regards such limitations as effective since insurers are allowed to keep their 
risk calculable. The question, whether the claimant committed a breach of the insurance contract in 
a culpable manner already when concluding the agreement, remained therefore unanswered.  

3.2.2 Receivables which aready existed when the extension agreement was made  

The Higher Regional Court sentenced the defendant to compensate those omitted receivables which 
had already accrued between the claimant and X at the time the agreement was concluded.  

3.2.2.1 Risk exclusion not relevant 

The risk exclusion according to sec. 7 cypher 3 a GCI-CCI is not opposed to the reimbursement of 
old receivables.  

The aforementioned risk limitation solely applies for future receivables after exceeding the maxi-
mum credit period or the recognisability of the exceedance of the maximum credit period. Old re-
ceivables were not defined as future receivables according to the clause in sec. 7 cypher 3 a GCI-
CCI.  

3.2.2.2 No release from obligation to effect payment 

The Higher Regional Court denied the defendant’s release from the obligation to effect payment 
due to a breach against the obligation to disclosure according to sec. 7 cypher 2 GCI-CCI for al-
ready originated receivables 

3.2.2.2.1 Breach against the obligation to disclosure affirmed 

The claimant did not immediately disclose the recognisability of the excess of the maximum credit 
period after agreeing on the extension of the credit period. The claimant thus violated the obligation 
to disclosure of sec. 7 cypher 2 GCI-CCI.  

3.2.2.2.2 Causality counter-evidence 

 

Exceptionally, the breach of the obligation did not cause the insurer’s release from the obligation to 
effect payment. 
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The claimant succeeded with the causality counter-evidence according to sec. 28 para. 3 of the 
German Insurance Contract Act. The claimant was able to prove that neither the claimant nor the 
defendant would have had the means to make X settle old receivables if the disclosure of the recog-
nisable excess of the maximum credit period had been made timely. No matter what he would have 
done, the claimant would never have succeeded to receive the payments for old receivables from X. 
The claimant’s breach of the obligation did though have no negative impact on the assertion of 
claims against X and did not affect the insurance contract.  

The insurance claim remained for already originated receivables. The defendant had to reimburse 
the old receivables to the claimant.  

4. CONCLUSION 

Policy holders take economic risks if they grant their customers extended credit periods which go 
beyond the maximum credit period of the commercial credit insurance contract. The policy holders 
lose the insurance cover for this customer relationship.  

Policy holders should therefore consider the question well, whether they grant a customer a credit 
period which goes beyond the maximum credit period.  

If the policy holders decide to grant an extended credit period, they should inform the insurer in 
time and ask for the permission for a one-time exceedance of the maximum credit period.  

If the insurer agrees to this one-time exceedance, he cannot derive negative legal conclusions from 
the exceedance of the maximum credit period for the policy holder afterwards.  
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