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~Warranty & Indemnity Insurance*

1. INTRODUCTION

The W&I-Insurance is applied in connection with theguisition of a companyGerman literature
also refers to the W&I-Insurance as ,Gewahrleisawegsicherung® (,liability insurance®.

The subject matter of this insurance and its ingoar for the insurance industry form the focus of
this article.

2. OBJECT OF REGULATION OF THE W&I-INSURANCE

The seller often makes warranty declarations imection with a sale of a company. These may
concern e.g. the provision of the share capitatrdmrtion, the correctness of fiscal transactions o

the question whether shares are free of any buitderase the warranty given by the seller is incor-
rect, the seller is directly liable to the purchrame the basis of the contractual warranty.

Without a W&I-insurance the purchaser must makeravdy claims directly towards the seller. If
the seller does not agree with the purchaser’samgyrclaims, the purchaser must enforce the claim
in front of a court if necessary. The purchaserddae risk of the proceeding. Furthermore, the
purchaser bears the risk of the seller’s insolvénsyW&l-insurance shall offer protection against
such risks.

! Beckmann/Matusche-Beckmann, Versicherungsrechtsitimhg S. 2110
2 Metz, Grundzuge der W&lI-Insurance beim Unternehskanf, NJW 2010, 813

3 Grossmann/Monnich, Warranty & Indemnity InsurarcBie Versicherbarkeit von Garantierisiken aus theémenskaufvertra-
gen, NZG 2003, 708, 709
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If the seller is the policy holder (seller-policlge acquires, in case of a liability towards the- pur
chaser resulting from an incorrect guaranty, anclagainst the insurer for indemnity from liability
claims of the purchaser against the seller on #séstof the guaranty declaration.

The seller may cede his claims for coverage toptivehaser. In this case, the purchaser gains a
direct claim against the insurer for damage comg@ms resulting from the incorrect guaranty. The
W&I-insurance closed by the seller will in suche&® directly advantageous for the purchaser.

If the purchaser is the policy holder (purchasdreph the purchaser acquires a claim against the
insurer for damage compensation due to an incogugntanty.

The purchaser-policy usually contains a waiveresfourse of the insurer in favour of the séller.
This means that the purchaser may ask the insoirer iompensation of damages resulting from an
incorrect guaranty declaration. The insurer mayugfionot recover from the seller. The W&I-
insurance closed by the purchaser does in thisatagsgrotect the seller.

The important difference between the seller-poling the purchaser-policy is that the seller-policy
does often not include coverage in case the sgilless maliciously wrongful guarantees to the pur-
chaser. The purchaser-policy though includes cgeeradependent of the question whether the
seller was aware of the faultiness of the guaranggesn by the seller or not. The purchaser-policy
includes coverage for fraudulent intent of theeséll

According to above details it is given that the W&surance serves both the seller and the pur-
chaser in connection with the sale of a company,depending on who of the two concludes the
W&l-insurance. The W&I-insurance thus provides liguidity and financial planning security. If
W&I-insurance coverage exists, the seller mustmake provisions for possible claims resulting
from guarantees given in connection with the sk @mpany.

4 Metz, (a.a.0.), 814
5 Grossmann/Monnich, (a.a.0.), 710
8 Grossmann/Monnich, (a.a.0.), 710

" Grossmann/Ménnich, (a.a.0.), 710
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3. PRACTICAL RELEVANCE OF THE W&I-INSURANCE

Since the banking crisis, the M&A-market droppedstindicators for small business allow the
conclusion, that more M&A-deals may be expectediieryear 2010 in comparison with the prior
year® An increasing importance of the W&I-insurance segmssible.

This is combined with the hope that formerly degdctlifficulties with the realisation of insurance
solutions do not appear.

3.1 Late identification of risks and late searchrisk transfer

Based on experience, the W&I-insurance is relevarthe later part of the Due Diligence proce-
dures. It is discussed in connection with the rgatification and risk classification of the traes
tion. In order to avoid obstacles with the preparabf the company purchase agreement and in or-
der to avoid a delay of the closing, a possibiity risk transfer is chosen.

The possible insurers though need detailed und@mgrilocuments and eventually declarations of
the future policy holder. First indications withgegd to the expected premium and to the standard
requirements are usually gained within a shortgoeof time. It though may take up to fourteen
days, until the insurer has received all documessiired and until the insurer makes a final offer.
If, which is often the case, an English insuremiglved, these insurers will have the risk docu-
ments checked by German lawyers. The informati@inctinsured/lawyer — agent — insurer — law-
yers of the insurer and back” is time-consuming.many cases the efforts to install a W&lI-
insurance in time before the Closing often fail doghe immense expenditure of time of the un-
derwritings.

3.2 Reconciliation of liability and coverage

As soon as first indications are at hand, the corapts of coverage can be evaluated with regard to
their relevance concerning liability. This logicstep often forms a further problem of the W&l-
insurance, because the concrete object insurefteis oot covered within the clauses of the general
terms and conditions and it is necessary to malendments. This evaluation step usually exceeds
the assignment of the insurance broker, becausgahdonsultancy must be performed.

8 Keller/Marquardt, Deutscher Small Cap M&A-Markthdesriickblick 2009 und Ausblick 2010, M&A Review 2)139, 142 f.
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A legal survey of the often English terms and cbads requires further time expenditure due to
the differing understanding of coverage. English Mé&urance contracts for example define the
term “loss” in a different way than the German W&surance define the term “Schaden”. Respec-
tively, there is a need to make corrections anzbtwvince the insurer.

Excursus

In case English terms and conditions must be takeie basis, a German place of jurisdiction and
place of arbitration should be agreed upon. Alsern@n legislation should be taken as the basis.
Furthermore, German legal terms should expand tigtidh terms and conditions, in order to in-
crease the comprehensibility for a German polidgéio Many terms are not known in German in-
surance law and offer room for interpretation.

3.3 ,No claims declaration” & attribution of knovdge

Besides the terms and conditions of the insurainseirers usually also request declarations from
the insured, that at a determined point of timefurther damages or circumstances are known,
which may lead to an insured event as defined withe W&I-insurance. At this point, insurers of-
ten try to access the broad knowledge within tlwugrof the insured. Beside the insured’s knowl-
edge, also the knowledge of the deal/transactiamtevhere all members must be named, is rele-
vant. In so far, it may only be given the advis&éep the number of persons, whose knowledge is
relevant, as small as possible.

4. CONCLUSION

In order not to delay the company sale, the pawdy toncludes the W&lI-insurance contract should
take care to deal with the conclusion of the Wé&dtimnce at the same time as with the preparation
of the purchase contract. Individual insurance potgl are required, which shall apply for the indi-
vidual acquisition. If the contracting parties odlgal with the conclusion of a W&l-insurance after
the purchase contract is concluded, then coverage may arise.

In the insurance industry, there are often justliEhgnsurers offering a W&I-insurance. In case of
English terms and conditions, amendments are ofiguired.
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