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Insurance broking  

Fee-based insurance advisory – a 

chance for agents  
1. INTRODUCTION  

For a long time, insurance brokers have been discussing the advantages and disad-

vantages which the fee-based advisory offers for insurance contracts. The European leg-

islator is currently working on the Insurance Mediation Directive IMD 2 (Insurance Me-

diation Directive 2). It is likely that this directive will probably contain rules regarding 

the conclusion of fee-based advisory contracts for insurance contracts. The implemen-

tation of the directive is unlikely before 2016. 

The following article deals with the fee-based advisory for insurance contracts under 

current German law.  

2. REMUNERATION MODELS  

In Germany, the remuneration for advisory services on insurance contracts and the sale 

of insurance contracts is agreed in two different ways.  

2.1 Traditional remuneration system of the procurement of the insurance contract   

In Germany, the procurement of the insurance contract is the traditional remuneration 

system. The sales agent receives a commission for his mediation services from the in-

surer. The commission expenses are included in the insurance premium which the in-

surer receives from the client.  

In many European countries (Great Britain, Finland, Denmark, the Netherlands, Lithua-

nia) the procurement of the insurance contract is, for the (alleged) protection of policy 

holders, prohibited or impossible due to agreements between insurers (Sweden, Nor-

way). In these countries, legal and constructive prohibitions are intended to counteract 

disincentives for insurance brokers. The procurement of the insurance contract has mo-
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tivated brokers to recommend insurance products triggering high commission pay-

ments and not those which do not correspond to client’s interests in hedging.  

2.2 Fee-based advisory  

The fee-based advisory is an alternative to the traditional procurement of the insurance 

contract.  

During the fee-based advisory the client is advised on requirement, choosing, conclu-

sion, maintenance and handling of insurances as well as on how to meet his needs by 

insurance contracts. The adviser receives remuneration for his services from the policy 

holder.  

Firstly, the fee-based advisory is intended to ensure a transparency in the policy hold-

er’s favor. The policy holder should recognize which costs may be incurred for the advi-

sory and the commission. 

Secondly, the intermediary/ adviser should advise the policy holder without the de-

scribed commission incentives in 2.1 and thus find the optimum product for the client.  

3. ADVISERS  

The following contractual partners are advised by policy holders for remuneration.  

3.1 Insurance advisers  

Firstly, insurance advisers advises their clients for remuneration (according to section 59 

paragraph 4 German Insurance Contract Act (“VVG”), section 34e paragraph 1 German 

Trade Regulation Act (“GeWo”)).  

The insurance adviser is the person whoever desires to be in the business of advising 

third parties regarding insurance, without financial compensation from an insurer or 

receiving some other form of compensation from it (cf. section 34e paragraph 1 sen-

tence 1 GeWo).  

Insurance advisers are authorized to represent third parties (policy holders) in the nego-

tiation, amendment or assessment of insurance contracts or to give them legal advice 

by processing of claims arising from an insurance contract in an insured event and to 

represent them out of court against an insurance company.  
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According to section 34e paragraph 3 sentence 1 GeWo insurance advisers shall not ac-

cept any commission from insurers/insurance companies. Thus they are dependent on 

concluding fee-based contracts with policy holders.  

3.2 Insurance brokers  

On the other hand, insurance brokers are authorized to advise their clients for remu-

neration.  

Insurance broker shall be anyone who contracts to arrange or conclude contracts of in-

surance for a client on a commercial basis without having being contracted to do so by 

an insurer or an insurance agent according to section 59 paragraph 3 sentence 1 VVG. 

According to section 34e paragraph 1 sentence 4 GeWo the insurance broker is author-

ized to represent third parties who are not consumers in the negotiation, amendment 

or assessment of insurance contracts or to give them legal advice for a separate remu-

neration. Thus, the German Trade Regulation Act allows the fee-based advisory by bro-

kers.  

3.3 Insurance agent  

For a long time it was disputed whether insurance agents also may effectively conclude 

a fee-based contract with policy holders. The German Federal Supreme Court affirmed 

this authorization now.  

Many commentators consider that the insurance agent’s loyalty toward the insurer 

should speak against the insurance agent’s authority to agree effectively upon remu-

neration with the policy holder which is independent from the insurance contract (often 

also called “cost compensation agreement”). The insurance agent is contracted by an 

insurer to arrange insurance contracts on a commercial basis (cf. section 59 paragraph 2 

VVG). Thus the agent is on the insurers’ side. Hence the insurance agent cannot addi-

tionally take into account the policy holders’ interests. However this is absolutely neces-

sary for an effective remuneration agreement.  

The German Federal Supreme Court does not share this apprehension (in its decision of 

12 December 2013, file number III ZR 124/13). The German Federal Supreme Court 

does not consider insurance agents per se to be inappropriate to take the policy hold-

ers’ interests into account. Insurance agents have to (as well as insurance brokers) fulfil 

legal duties of advice and documentation toward the policy holder (section 61 VVG). 
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The legislature thus assumes that the insurance agent takes the policy holder’s interests 

into account. For the German Federal Supreme Court there is no obvious reason why 

the insurance agent could not properly advise the policy holder for remuneration. 

Hence remuneration agreements of insurance agents with policy holders are not per se 

ineffective.  

4. TYPICAL PROVISIONS IN FEE-BASED ADVISORY CONTRACT 

Provisions in fee-based advisory contracts are exclusively subject to the private auton-

omy of the contract parties (policy holders and insurance advisers or as the case may be 

insurance brokers or insurance agents). The following provisions are often included in 

fee-based advisory contracts.  

4.1 Payment debtor  

Considering that by derogation from the traditional remuneration type the policy holder 

should be the payment debtor the policy holder is considered as the payment debtor. 

Without a provision concerning the policy holder’s obligation to pay remuneration the 

policy holder would, in the view of many courts, not recognize its obligation to pay re-

muneration only by knowing the name of the contract e.g. as “fee-based advisory con-

tract” or as “cost compensation agreement”.  

4.2 Remuneration types  

The respective remuneration type is to be regulated by the fee-based advisory contract 

because the law does not require a remuneration type for fee-based advisory contracts.  

The parties often define the remuneration in dependence on the insurance premium. 

The adviser shall receive as remuneration a percentage of the insurance premium which 

has to be paid by the policy holder. This provision corresponds, with exception of the 

payment debtor, to the commission-based advisory.  

Another frequently agreed remuneration type is the time-based remuneration. The ad-

viser receives a remuneration (of e.g. EUR 250.00) per hour worked.  

Financial advisers often offer their services as a lump sum (e.g. EUR 80.00 per vehicle 

insurance contract).  

Naturally, combinations of the aforementioned remuneration types (e.g. a capped time-

based remuneration) are possible.  
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4.3 Reference to the independence of remuneration agreement of the existence of 

the insurance contract 

Policy holders shall not be aware without separate notice that their obligation to pay 

remuneration under the remuneration agreement is independent of the existence of 

the insurance contract. Therefore fee-based advisory contracts contain a notice that the 

policy holder must continue to pay remuneration even if the insurance contract ends 

prematurely (e.g. by cancelation).  

If the fee-based advisory contract does not contain such a notice the remuneration 

claim, with an effective cancellation of the insurance contract, is also excluded (cf. Ger-

man Federal Supreme Court of 12 December 2013, file number III ZR 124/13 in NJW 

2014, 1655, 1658).  

4.4 Right of withdrawal  

In many fee-based advisory contracts, the adviser gives the policy holder the right to 

pay the remuneration in monthly instalments plus interest. In this case an instalment 

business occurs according to sections 506, 495 German Civil Code (“BGB”). The instal-

ment business is given the policy holder the right to revoke the remuneration agree-

ment according to secs. 355 BGB. Consequently remuneration agreements with options 

to pay by installments contain a notice about this right to withdrawal.  

The contracting parties agree on additional individual provisions if these provisions cor-

respond to their mutual interests.  

5. CONCLUSION  

The future of the fee-based advisory will, inter alia, be influenced by the European legis-

lator.  

The European and the German legislator assume that the agreement of fee-based advi-

sory contracts might eliminate disincentives of the commission-based advisory. Insur-

ance intermediaries, who prize their own interests above the client’s interest during the 

commission-based advisory will, also in the fee-based advisory, probably and primarily 

pay attention to the maximization of their own profits.  
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Transparency is one advantage of the fee-based advisory. In contrast to the commis-

sion-based advisory, the consumer recognizes here better which remuneration occurs 

for the advisory service.  

Individual remuneration types which meet the customers’ needs and which are satisfac-

tory for both sides are possible in fee-based advisory contracts. However, it could be 

difficult to agree upon commercially reasonable remunerations for the intermediation 

of mini contracts from consumers (e.g. legal costs insurance contracts, household insur-

ance contracts).  

Furthermore, insurers have to abandon their weak stance when offering net rates so 

that the fee-based advisory becomes an alternative to the commission-based advisory.  
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