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Claim settlement 

Provisional cover notes 
 1. INTRODUCTION  

Companies and private persons conclude liability insurance contracts to obtain quick 

and uncomplicated insurance coverage in the insured event. In the insured event, liabil-

ity insurers shall defend the policy holder against unjustified liability claims and com-

pensate for justified liability claims. The insurer should confirm coverage to the policy 

holder as soon as possible. 

The settlement practice of liability insurers does not always fulfill the policy holders‘ ex-

pectations. They often have to accept a so-called provisional cover note.  

 2. SYSTEMATICS OF THE LIABILITY INSURANCE CONTRACT  

Liability insurance contracts are based on the following systematics.  

 2.1 The liability insurer’s obligations 

If an allegedly injured party claims against a liability insured company or a private per-

son for damages, the liability insurer owes the following: 

On the one hand, the liability insurer has to examine whether the alleged damage claim 

is justified. The insurer examines whether the policy holder is in fact liable. 

On the other hand, the insurer owes – depending on the result of the examination – 

either defense against an unjustified damage claim or financial compensation (indemni-

fication) for a justified damage claim.  

 2.2 Investigation of the insured event  

Liability insurers are not able to pay until they have received sufficient information 

about the insured event.  
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Since the policy holder as alleged injuring party knows the insured event better than the 

insurer, the insurer depends on sufficient information to be provided by the policy 

holder.  

To ensure that the policy holder meets the insurer’s need for information, the liability 

insurance terms include a disclosure obligation. If the policy holder culpably breaches 

this obligation or does not fulfill it completely, the policy holder may partly or even en-

tirely lose the insurance claim. 

After the policy holder provided the liability insurer with all information about the in-

sured event available to him, the insurer is obliged to examine whether the compensa-

tion for damage and the insurance claim are justified.  

 2.3 Coverage decision 

The insurer has to inform the policy holder in due time and unambiguously whether he 

will grant insurance coverage (defence or indemnification, cf. 2.1) for the asserted claim 

according to terms (cf. Federal Court of Justice “BGH” of 7 February 2007, File IV ZR 

149/03 in NJW 2007, 2258). 

If the insurer considers that there is an insurance claim, he has to confirm this to the 

policy holder by unconditional confirmation of cover. 

If the liability insurer, after receiving all information about the insured event, comes to 

the conclusion that no insurance claim exists, the insurer should inform the policy hold-

er immediately. The policy holder thus has the chance to have the justification of the 

insurer’s refusal of coverage examined. He will eventually initiate a coverage dispute 

with the insurer. Ideally, the policy holder knows before the termination of the liability 

proceeding whether the insurer’s repudiation of cover was justified.  

Example 1: A claims against the policy holder. The liability insurer examines the policy 

holder’s insurance claim. The insurer thinks insurance coverage is not given because the 

policy holder caused the damage of A consciously. The insurer repudiates coverage for 

the liability dispute between A and the policy holder. A claims against the policy holder 

for damages. At the same time, the policy holder claims against the insurer for payment 

of insurance coverage. The policy holder wins a judgment against the insurer confirming 

insurance coverage. After that, the policy holder is sentenced in the liability proceeding 

for payment of compensation to A.  
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After repudiation of cover, the policy holder does not have to fulfill obligations agreed 

upon. Thus, the policy holder does not have to inform the liability insurer after the re-

pudiation of cover e.g. about the liability proceeding.  

Example 2: A claims against policy holder for coverage. After assessment of the insured 

event, the insurer repudiates coverage. The policy holder does not inform the insurer 

about the progress of the liability proceeding. After the policy holder has lost the liabil-

ity proceeding, the policy holder claims against the insurer for insurance coverage. The 

insurer argues against the insurance claim with a breach of the obligation to provide 

information. 

The policy holder though did not have to fulfill any obligation after the insurer refused 

coverage. The insurer’s argument is unjustified and does not contradict the insurance 

claim.  

 3. THE INSURERS’ SETTLEMENT PRACTICE, PROVISIONAL COVER NOTES  

Above described systematics (assertion of liability claim, assessment of justification of 

claim and coverage, coverage decision) does often not correspond with the liability in-

surers’ settlement practice.  

Liability insurers often do not finally decide about coverage for a liability case in dispute 

before conclusion of the liability proceeding. Insurers rather confirm coverage subject 

to a final assessment after conclusion of the liability proceeding. 

Insurers often grant insurance coverage with the reservation that no exclusions, such as 

e.g. breach of duty, apply. In so far as the liability proceeding according to the insurer’s 

opinion confirms exclusions of insurance coverage, the policy holder has to reimburse 

payments already received from the insurer.  

Example 3: A claims against the policy holder for an alleged breach of duty. The insurer 

receives all relevant information from the policy holder. The insurer declares himself 

liable provided that the policy holder has not breached the obligation knowingly. The 

policy holder bears the costs of the subsequent liability dispute between A and the poli-

cy holder. The policy holder reserves his right to claim back costs of defense paid in ad-

vance in the amount of EUR 500,000.00 (attorney and court costs) from the policy hold-

er if the liability proceeding confirms that the policy holder has knowingly breached an 

obligation vis-à-vis A.  
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 4. PRINCIPAL LEGITIMACY OF PROVISIONAL COVER NOTES 

Cover notes reserving the right to claim back payments may exceptionally be justified.  

Allegedly injured parties sometimes claim faster than the liability insurer may assess 

documents in a complex insured event. In such situations the insurer is not able to 

make final statements about the insurance coverage at the point of time the claim is 

made even if he is investigating quickly.  

The cover note subject to reclaim of payments (costs of defense) therefore is a justified 

reaction by the insurer in case of facts not yet clarified.  

As soon as the liability insurer has though received all information about the liability and 

insurance relationship during the proceeding, he has to declare finally and without res-

ervation insurance coverage. The insurer acts contrary to the terms of the contract if he 

does not finally declare insurance coverage despite having knowledge of all relevant 

information. 

Liability insurers often do not reverse the original reservation – which was at that time 

justified for reason of insufficient information. Instead, they accompany liability pro-

ceedings for years declaring coverage only under reservations. At the same time, the 

liability insurer requests from the policy holder to fulfill all obligation, e.g. disclosure ob-

ligations. It can be suspected that the liability insurer does not only collect information 

relevant to support the policy holder with the defense against the claim. Policy holders 

sometimes suspect that the insurer does not finally refuse coverage during the liability 

proceeding in expectation of a successful outcome of the policy holder’s claim in the 

liability proceeding. Hoping for this success, the insurer avoids confrontation with the 

policy holder implying refusal of coverage. According to a liability judgment, sentencing 

the policy holder - contrary to expectations – to compensation of damages, insurers 

sometimes refuse coverage with reference to information gathered during the liability 

proceeding.  

Example 4: A claims against the policy holder. At the point of time of the claim, the in-

surer does not have all relevant information to finally examine the question of liability 

and coverage. The insurer grants coverage only under the reservation of recovery of 

defense costs already paid.  

During the liability proceeding, the insurer requests information from the policy holder 

about the progress of the liability proceeding. Neither a cover note without reservations 
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nor a refusal of coverage are given. According to the allowed liability judgment, the in-

surer refuses coverage because the policy holder has caused the breach of obligation 

reproached by A. The insurer gives reason for conscious breach of obligation using in-

formation obtained from the policy holder during the liability proceeding in fulfillment 

of disclosure obligations.  

 5. CONSEQUENCES OF PROVISIONAL COVER NOTE 

The provisional cover note has different consequences for the policy holder and the in-

surer.  

 5.1 Consequences for the policy holder 

 5.1.1 Uncertainty 

The policy holder finds himself in some kind of uncertain situation due to the provisional 

cover note, which he wished to avoid by concluding a liability insurance contract. 

On the one hand, the policy holder is exposed to a damage claim which might jeopard-

ize his existence. On the other hand, the liability insurer does not finally declare wheth-

er he will pay for the damage claim. 

The insurer leaves the policy holder during the liability proceeding in the dark whether 

the policy holder will have to pay for the damage himself after conclusion of the liability 

proceeding. Since liability proceedings might go through several instances (Regional 

Court, Higher Regional Court, Federal Court of Justice) and are often litigated over sev-

eral years, the policy holder finds himself in an uncertain situation with the provisional 

cover note whether the liability proceeding becomes threatening to existence. 

 5.1.2 Compliance with obligations 

In so far as the liability insurer does not finally refuse coverage (cp. 2.3) but gives a pro-

visional cover note, liability insurers are of the opinion that policy holders have to fulfill 

all obligations. The insurer’s perception may have the effect that policy holders actively 

provide information to the insurer which the insurer might later use as objection against 

the insurance claim.  

According to the perception represented here, the insurer acts contrary to the terms of 

contract if he uses the provisional cover note for years to obtain information from the 

policy holder – even against the claim for coverage. If the liability insurer has reasonable 
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suspicions against insurance coverage, he should consequently refuse coverage. In this 

case, the policy holder would at least no longer be obliged to fulfill obligations. 

If the liability insurer does not withdraw the reservation for years despite knowing all 

facts of the case, in order to obtain further information from the policy holder, he acts 

contrary to good faith.  

The insurer thus exploits the information obligation. The policy holder would no longer 

have to fulfill information obligations. According to the opinion represented here, the 

insurer, acting contrary to good faith, could not refer to release from payment for rea-

son of breach of duty.  

 5.1.3 Customer’s dissatisfaction  

The liability insurer providing only a provisional cover note to the policy holder despite 

having knowledge about all facts, risks the customer’s dissatisfaction. The uncertain sit-

uation, not knowing whether the liability insurer will finally provide entire insurance 

coverage proceedings going on for years, leads to the policy holder being dissatisfied. 

The policy holder feels let down by the insurer. By making provisional cover notes, in-

surers risk losing the customer  

 5.2 Consequences for the insurer 

The provisional cover note has consequences for the liability insurer as well.  

If the insurer came to the final conclusion that he was not liable, he might eventually 

request repayment of costs of defense from the policy holder. The insurer rarely suc-

ceeds with the assertion of the claim for repayment.  

The claim for repayment is based on sec. 812 para. 1 s. 1 German Civil Code (BGB).  

The insurer has to declare all facts and prove that the claim for repayment is justified 

according to sec. 812 para. 1 s. 1 BGB. The insurer has to prove that costs of defense 

were paid without legal cause. The insurer further has to prove that no insured event 

was given (cf. Münchener Anwaltshandbuch Versicherungsrecht, 3rd edition 2013, sec. 

3 No. 55). 

If the liability insurer was not able to prove that no insured event was given, he will lose 

the reclaim proceeding against the policy holder despite provisional cover note (cf. ref-

erence as above, No. 60). 
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Example 4: A claims against B for compensation. The insurer C gives a provisional cover 

note under the reservation of reclaiming payments. C makes an advance payment for 

the costs of defense in the amount of EUR 500,000.00. 

After conclusion of the liability proceeding between A and B, C is of the opinion that B 

consciously breached an obligation. Thus, an insured event is not given. C claims that 

costs of defense were paid unjustified.  

C claims back costs in the amount of EUR 500,000.00 from B. B refuses repayment argu-

ing that he did not act knowingly and an insured event is given.  

In the reclaim proceeding, the alleged knowing breach of duty cannot be clarified. C 

cannot convince the court that no insured event was given. B can for his part not con-

vince the court that an insured event was given. The court will therefore reject the 

claim for repayment due to C’s burden of declaration and proof. B does not have to pay 

back any advance payments.  

 6. CONCLUSION 

Provisional cover notes may be justified if the insurer has no sufficient information yet.  

With a provisional cover note the policy holder should request advanced payments on 

costs of defense. By this, the liability insurer bears the burden of declaration and proof 

in case advanced payments are claimed back.  

If the liability insurer does not finally declare coverage (unconditional cover note or re-

fusal) despite having received all relevant information, the liability insurer does not ful-

fill his contract vis-à-vis the policy holder. As ultima ratio, the policy holder could claim 

for coverage against the liability insurer to clear the uncertain situation.  
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