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1. INTRODUCTION 

The communication between the policy holder and the liability insurer often implies difficulties af-
ter the announcement of an insured event. 

The liability insurer wishes to receive comprehensive information about the insured event from the 
policy holder in order to examine the damage. If a policy holder does not provide the requested in-
formation, he risks losing the insurance claim and suffering a financial loss due to the contractual 
obligation to provide information. 

Usually, the policy holder does not like to deal with the misconduct that caused the damage in detail 
any further. He usually wishes the insurer to quickly compensate for the injured party’s claims. The 
injured party is often one of the policy holder’s customers. The insurer’s inquiry delays the com-
pensation negotiations and may sustainably disturb further business relationships with the customer. 
The policy holder therefore often pleads that the insurer’s questions do not have to be answered lim-
itless. Instead of further inquiries, they demand the compensation payment to the injured party. 

These opposing interests are discussed in the following: 

1.1 Insurance cover in the liability insurance contract 

If an alleged injured person claims against a liability insured company or professional for compen-
sation, the liability insurer is basically obliged to provide the following insurance cover:  

On the one hand, the liability insurer must examine the legal entitlement of the alleged damage 
claim. The insurer examines whether the policy holder is liable for the damage.  

On the other hand, the insurer is obliged, depending on the result of the examination, either to de-
fend the policy holder against unjustified damage claims or to settle justified damage claims. 

1.2 Significance of the policy holder’s clarification of the insured event  
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It is obvious that the liability insurer can only fulfill the aforementioned benefit commitment if the 
policy holder/injuring party informed him about the insured event sufficiently. The general terms of 
the liability insurance contain an obligation of the policy holder to provide information in order to 
supply the insurer with the necessary explanations. There are often disputes between insurers and 
policy holders about the scope of the requested information. Policy holders often perceive the insur-
er’s requests concerning the insured event as too wide and extensive. Many policy holders feel 
overstrained concerning time and personnel with answering the numerous questions of the insurer. 

Furthermore, most of the policy holders do not know which information may harm their insurance 
claim (scope of insurance, insured amount, exclusions etc.). Resulting from the ignorance of rele-
vant facts to evaluate the insurance claim, many policy holders – even those who are business expe-
rienced - feel uncertain how to communicate with the insurer. 

Policy holders do often not respond to the insurer’s questions or provide incomplete answers as they 
feel overstrained and uncertain.  

2. CONSEQUENCE OF LACKING OR INSUFFICIENT CLARIFICATIO N OF FACTS 

Provided that the insurer asks questions that are legally justified to clarify the insured event, keep-
ing silent may have disadvantageous consequences (release from obligation to perform) for the in-
surance coverage. The questions are justified if they cover the obligation to clarify facts.  

2.1 Information obligation in the general terms of the liability insurance („AHB“ = Aufklä-
rungsobliegenheit in den allgemeinen Versicherungsbedingungen für die Haftpflichtversiche-
rung (AHB) 

The information obligation in the AHB is (regulated among others in secs. 5 No. 3 AHB 92, 25 No. 
2 AHB 2008): 

 

„The policy holder must support the insurer with the defence, the ascertainment and 

the settlement of the damage, provide detailed and true reports about the damage, in-

form about all facts referring to the case of damage and send in all documents rele-

vant to evaluate the damage according to the insurer’s point of view.” 

 

It is approved that liability insurers may include these information obligations into the insurance 
contract in a legally effective way.  
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Furthermore, it is clarified that the policy holder must always provide true and comprehensive in-
formation about the case of damage. This also applies for those facts which allow the insurer to re-
fuse the payment of the damage in total (e.g. facts of exclusion). Thus, the policy holder is request-
ed to also submit facts that can become of disadvantage and endanger the insurance claim.1  

The obligation does though not apply limitless. According to utmost good faith (sec. 242 BGB), the 
insurer must consider the insured’s interest in connection with the information obligations. The pol-
icy holder therefore does not have to answer all of the insurer’s questions.  

2.2 Legal consequences of a breach against the information obligation 

The legal consequences of a culpable breach against the information obligation, is regulated in de-
tail within the underlying insurance terms.  

Before the reformation of the German insurance contract law (VVG) in the year 2008, the legal 
consequence of a culpable breach against the information obligation was regulated in sec. 6 AHB 
92: 

„If an obligation which must be fulfilled towards the insurer according to sec. 5 is 

violated, the insurer is released from the payment if the breach was not committed 

deliberately or with gross negligence. “ 

As a result of the reformation of the VVG in 2008, and especially as a result of the introduction of 
sec. 28 VVG new version, the insurance terms now differentiate the amount of the insured’s loss or 
claim by the extent of the fault by which the insured violated the obligation. The clause in sec. 26.2 
AHB 2008 says: 

 

 „If one of the contract’s obligation is violated with intent, the insured loses insur-

ance cover.  

In case of a gross negligent violation of an obligation, the insurer is entitled to 

shorten the payment in accordance with the severity of the insured’s fault.“ 

 

1 Vgl. Lücke in Prölss/Martin, Versicherungsvertragsgesetz, 28. Auflage, zu Nr. 25 AHB 2008, Rn. 15 unter Bezugnahme auf BGH 
NJW-RR 1998, 378 
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Thus, the insurer may plead for a total or partial release from the obligation to perform in case of a 
breach of an obligation. The breach against the obligation to inform thus might have severe finan-
cial consequences for the policy holder.  

3. JUDGMENT OF THE HIGHER REGIONAL COURT COLOGNE (OLG)  OF 13TH 
AUGUST 2010  

The Higher Regional Court had to take a decision being confronted with the conflicting clarification 
interests of the insurer and the policy holder’s attitude of refusal. It decided in favor of the policy 
holder claiming for the determination of liability coverage.  

3.1 Facts  

The patient of a liability insured physician claimed for damage compensation due to an alleged 
treatment mistake committed by the physician. 

The physician and later claimant informed the liability insurer, the defendant in the proceeding in 
front of the Higher Regional Court.  

The claimant explained the course of the treatment in detail to the defendant. Further, she sent the 
treatment documentation to the defendant.  

The claimant did not provide answers to the insurer’s request for medical statements. The defendant 
asked the claimant, among others, to evaluate the patient’s disease pattern at the time of the treat-
ment anew. She was asked afterwards, whether a different treatment of the patient should have been 
performed. The claimant did not answer to these medical questions though informed about the obli-
gations to inform.  

Further, the defendant asked the claimant for information that could only be answered by question-
ing the clinic performing the after treatment. The claimant did not have any contractual relationship 
with this clinic. The claimant did not obtain the requested information.  

The defendant evaluated the missing answers to the questions and the information that was not ob-
tained as an intended breach against the information obligation. Based on this, the defendant 
claimed a total release from the obligation to perform and refused to pay.  

3.2 The OLG’s legal assessment 

The OLG did not agree with the defendant’s perception and judged in favor of the plaintive physi-
cian.  
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Opposite to the first instance court, the OLG, as appellate court, did not regard the claimant’s con-
duct as a violation of obligations which would have resulted in a release from the obligation to per-
form.  

The OLG was of the opinion that the medical questions asked by the defendant were not covered by 
the obligation to inform. The defendant insurer could not demand to obtain information from the 
after treatment clinic. 

3.2.1 Not responding to specialized questions is no violation of obligations  

The OLG determined that the insurer could not ask the claimant to give a specialized valuation of 
the conduct that caused the damage as part of the information obligation. A policy holder might be 
obliged to provide a judgmental evaluation of the insured event. This can though not mean that the 
insurer asks for profession specific evaluations which would otherwise be made by an expert. The 
OLG perceived the questions to the claimant as complex, profession specific questions that could 
only be answered by a neutral expert.  

This is not changed in case the policy holder is able to answer a specific question due to his/her pro-
fessional qualification.  

According to the OLG, not responding to the medical evaluation question was no violation of the 
obligation to inform. This was no basis for a release from the obligation to perform for the defend-
ant liability insurer.  

3.2.2 Non-obtained information is no violation of obligations 

The same applied for the information that were not obtained by the after treatment clinic. According 
to the court’s opinion, a policy holder is generally not obliged to fulfill the information obligation 
by asking third parties. The insurer must perform such investigations himself. 

There might be exemptions if the policy holder had familial or contractual relationships with the 
third party to obtain the information from. 2 But since no such relationship existed, the OLG did not 
perceive that the claimant had such an obligation. The investigations that were not obtained there-
fore had no consequences for the claimant.  

The OLG determined that the defendant is obliged to provide the claimant insurance coverage for 
the patient’s alleged insured event.  

 

2 Vgl. Lücke, aaO, Rn. 19 
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4. CONCLUSION 

The communication between a policy holder and its liability insurer after an insured event is com-
plex and might have consequences.  

On the one hand, the insurer requests comprehensive information already according to the insurance 
terms. A violation of these obligations may result in losing the claim and thus cause financial con-
sequences for the policy holder. 

On the other hand, the investigation, preparation and transmission of the information requested by 
the insurer without any protest might quickly lead to personnel and time overstrain of the policy 
holder. This applies especially if the insurer wishes to make use of the policy holder’s expert 
knowledge, though the insurer could obtain an expert opinion at his own expense. 
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