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I mplications of the German Restructuring Act on D& O-insurances

1. INTRODUCTION

The German Act for the Restructuring and Orderlyulidation of Credit Institutions, for the Estab-
lishment of Restructuring Fund for Credit Instituts and for the Extension of the Limitation Period
of Corporate Law Management Liabilit¢sérman Restructuring Act) is an answer to the financial
market crisis. It therefore primarily contains rigions for credit institutions.

Furthermore, the legislator regards the insufficieense of responsibility of some managers as a
cause of the financial market crisi$he legislator wants to work against this by egtag the limi-
tation periods for the D&O-liability of stock-lisiecorporations. Accordingly, the so far five-year
limitation period for the D&O-liability accordingptstock corporation law (sec. 93 para. 6 German
Companies Act “AktG” old version) shall be extendeden years. The same applies — independent
of the legal form and the listing on the stock exwie — for credit institutions.

In the following we discuss the extension of timeitation period for the D&O-liability according to
stock corporation law (2.) as well as the consegegffor existing D&O-insurance contracts (3.).

2. EXTENSION OF THE LIMITATION OF D&O LIABILITY CLAIMS BY THE RE-
STRUCTURING ACT

The Restructuring Act came into effect on 15th Deloer 2010 with the extension of the limitation
period for listed corporations and credit instibatg (Art. 17 of the Restructuring Act). It was an-
nounced in the Federal Law Gazette off Décember 2010

! Regierungsbegriindung zum RestrukturierungsG, BTH3ruc7/3024, S. 1.
2 Bundesgesetzblatt |, S. 1900 vom 14.12.2010.
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2.1 Presentation of the legal regulation

In Article 6 the Restructuring Act extends the tation of liability claims against board members
resulting from sec. 93 AktG for listed corporatioBgc. 93 para. 6 AktG, new version, says:

»(6) Claims under the foregoing provisions shalltome barred after the expiration of a
period of ten years for corporations that wered@sbn the stock-exchange at the point of
time of the violation of the obligation, for othasrporations after the expiration of a period
of five years.”

Via the reference in sec. 116 s. 1 AktG the extansif the limitation also applies for members of
the supervisory board of corporations listed onstioek exchande

Independent of the legal form and the listing om $tock exchange, the Restructuring Act also ex-
tends the limitation of claims against board memlzdrcredit institutions (Art. 2 No. 16a Restruc-
turing Act). The new sec. 52a of the German Bankiog(“*KWG”) says:

“ Limitation of claims against board members of ditanstitutions

(1) Claims of credit institutions against managing dhe's and members of the supervisory
or administration board resulting from the boardsuteon and the employment due to
the violation of duty of care are time barred aftiee expiration of a period of ten years.

(2) Paragraph 1 shall also be applied for claims oceutbefore 18 December 2010 which
are not yet time barred.”

The new sec. 52a KWG applies both for credit insths with the legal form “corporation”, even
if they are not listed on the stock exchange, andredit institutions with other legal forms.

2.2 The legislator’'s motive

With the extension of the limitation of D&O liakiyi claims, the legislator wishes to achieve a

higher sense of responsibility of executive andesupory boards. The legislator sees the orienta-
tion of some managers on short-time results ageamon for the crisis of the financial mafkett

the same time, the wide-spread shareholdings dteadtto the required engagement and interest in
order to achieve a timely disclosure of the boavitsiations of obligatiors

% Regierungsbegriindung zum RestrukturierungsG, BTH3ru7/3024, S. 82.

4 Regierungsbegriindung zum RestrukturierungsG, BTH3ruc7/3024, S. 1, 81.
® Regierungsbegriindung zum RestrukturierungsG, BTH3ruc7/3024, S. 81.
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Finally, the disclosures often require time-conswgrprocedurés For these reasons, the legislator
regards the doubling of the limitation period fo&O-liability claims for stock-listed corporations
and credit institutions as appropriate.

2.3 Relevant point of time — transitional regulation

The connecting factor for the extended limitati@mipd is the corporation’s listing on the stock ex-
change, i.e. the accreditation to the national smernational regulated market (sec. 3 para. 2
AktG)’, or the capacity as credit institution. The retgvpoint of time for the stock-listing or the
capacity as credit institution is the point of timiethe violation of the obligation. Only if the rgu-
ration was listed on the stock-exchange at thetpfitime the board member violated an obliga-
tion, the limitation period is extended to ten wed®n the other hand, the five-year limitation re-
mains if the listing on the stock-exchange wasiedrout after the violation of the obligatfon

The ten-year limitation period does therefore oapply for corporations that have already been
listed on the stock-exchange or were already credlitutions at the point of time the board mem-
ber committed the violation of the obligation. kfet corporation though was neither listed on the
stock-exchange nor a credit institution at the pofrtime of the violation of the obligation, thienk
itation period is five years.

According to sec. 24 EGAktG new version the exiamsilso applies for all claims that have al-
ready existed and were not barred when the RestmgtAct came into effect (Art. 7 Restructuring
Act). For claims that were already barred whenRlestructuring Act came into effect, the limita-
tion period of five years remains. The same appbesredit institutions according to sec. 52a para
2 KWG (Art. 2 No. 16a Restructuring Act).

Thus the five-year limitation period remains for@hims that were already barred on 15th Decem-
ber 2010. For all claims that were not barred ofi RBcember 2010, the limitation period (provid-
ed that the corporation is listed on the stock arge or is a credit institution) extends to terryea

3. IMPACTS OF THE EXTENSION OF THE LIMITATION PERIOD ON D& O CON-
TRACTS

The extension of the limitation period based on 88gara. 6 AktG to ten years has impacts on ex-
isting D&O-contracts.

® Regierungsbegriindung zum RestrukturierungsG, BTH3ruc7/3024, S. 81.
" Regierungsbegriindung zum RestrukturierungsG, BTH3ruc7/3024, S. 82.
8 Regierungsbegriindung zum RestrukturierungsG, BTH3ruc7/3024, S. 82.
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D&O-contracts usually provide for extended clauSdsereafter, a corporation may assert claims
against the insurer for a determined time periaerdhe termination of the employment as a board
member and the consequent termination of the D&Qiract. The insurers formulate the extended
clauses differently. In some cases the extendasseldepends on the duration of the contract. In
such cases an extended clause of one year maydompde be agreed for a D&O-contract that has a
period of one year. The maximum extended clausastar been five years/60 months.

For a corporation the question arises whether &nderd clause for an existing D&O-contract ap-
plies through interpretation (3.1.), resp. whetaalaim against the insurer concerning the adapta-
tion of the extended period exists (3.2.).

3.1 No (supplementary) contract interpretation

According to sec. 133, 157 BGB, extended clausesatabe interpreted in such a way that the
amendment of the law results in a ten year extestlrte. Something else could only apply if the
clause explicitly referred to the limitation periofl the former sec. 93 para. 6 AktG. This case is
unproblematic and does not require interpretation.

3.2 Right to contract adaptation according to sec.@ra. 1 BGB

The corporation may have a right to a contract tadieym according to sec. 313 para. 1 BGB against
the insurer. The right and its scope depend omtligidual case.

The right resulting from sec. 313 para. 1 BGB dejgeon the interests and the perceptions of the
contract parties. The contract parties of a D&Ot@mt are the corporation and the insurer.

3.2.1 Limitation according to sec. 93 para. 6 AktG, oktsion, must be the basis of the contract

The right to a contract adaptation according to 8&8 para. 1 BGB requires a disturbed basis of a
contract. The basis of a contract is determinedhleycircumstances of the contradtor this, the
mutual ideas of the parties at the time of the kmian of the contract or the acceptance of exgstin
and known circumstances are decisive, providedthtigatontract parties base their business will on
these idea¥’

The concurrency of the extended liability periodhathe limitation regulations of sec. 93 para. 6
AktG old version is the basis of the contract & fparties agreed on an extended liability period of
five years. In this case, both contracting partiad the idea and the interest to ensure insurance

® Griinebergin: Palandt, 70. Auflage 2011, § 313 Rn. 2.
10 BGH DStR 2006, 1807, 1808; BGH NJW 2005, 2069, 2BGH NJW 1995, 2031.
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coverage until the end of the limitation period.eTinsurer could perceive the corporation’s idea
since the corporation usually demanded the five yadended liability period. As the insurer in-
cluded the five year extended liability period intee D&O-contract, the insurer did not disagree
with the concurrency.

3.2.2 No exclusion of the right due to risk distribution

The right to contract adaptation is excluded if tinedified circumstances concern the risk of one of
the parties’. Changes of the law are circumstances that nottieeafontract parties can influence. It
is unreasonable to impose this risk to one of tréigs.

3.2.3 Unpredictability of changes in the limitation petio

The right to a contract adaptation according to 3&8 para. 1 BGB requires the unpredictability of
the changed. The changes of the law resulting from the Restiirg Act was unpredictable.
Something different might apply for those casesvinich the contract parties already knew about
the Restructuring Act.

3.2.4 Severe disturbance of the basis of a contract

The disturbance of the basis of a contract duentexdension of the limitation period, must be se-
vere. A disturbance is severe if one or both panveuld not have concluded the contract or only
with a different content, if they had known abdwe amendments in advafiteAmendments to law
are usually regarded as sevére

The corporation would have concluded the D&O-casttmgith a different content, namely an ex-
tended liability of ten years.

It is questionable whether the insurer would haffered a D&O-contract with an extended liability
of ten years. The insurer is usually interesteldetan a position where he can be claimed agaimst fo
only a not too long time. It may though be assunied the insurer would have offered a ten year
extended liability against a payment of an extrnpum. It remains to be seen, whether insurers
will offer an extended liability of more than fiyears.

3.2.5 Unacceptability of the unadjusted contract

1 BGH NJW 2010, 1874,1877;: BGH NJW 2006, 899, 9dlerin Jauernig, Blrgerliches Gesetzbuch, 13. Aufla@@92 § 313
Rn. 20;Griinebergn: Palandt, 70. Auflage 2011, § 313 Rn. 19.

2BGH NJW 1981, 1668, 166Griinebergin: Palandt, 70. Auflage 2011, § 313 Rn. 23.

B Grunebergin: Palandt, 70 Auflage 2011, § 313 Rn. 18.

4 BGH NJW 1980, 1912, 191&riinebergin: Palandt, 70. Auflage 2011 § 313 Rn. 34.
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It must be unacceptable for the corporation to hamgo the unadjusted D&O-contract. The unac-
ceptability is determined by means of a comprelvensvaluation of interests considering all cir-
cumstances. Hereby, the economic concernment of the partigst ioe considered

For the corporation it is unacceptable to hangoothé unadjusted D&O-contract. Damages due to a
violation of the board members’ due diligence ddtigns can threaten the corporation’s survival.
Claims are usually not enforceable against boanchinees due to their financial situation. The cor-
poration wanted to relativise this risk by agreeimgan extended liability over the total limitation
period. After the change of the law, a new gabtsxis

The insurer would be confronted with the possipitd be claimed against for a period of another
five years in case the D&O-contract was adjustdiils @isadvantage could though be compensated
by a premium payment by the corporation.

3.2.6 Scope of the right to adjustment

The scope of the right to adjustment depends omtfieidual case. A right to an adjustment to an
extended liability of ten years exists for D&O-c@uts which provide for an extended liability pe-
riod of five years. In these cases, the paralletidrthe extended liability and the limitation acdor
ing to stock corporation law can be seen as this lsashe contract.

If the D&O-contract provides for a graduated exemhdiability, a corresponding expansion of the
graduation might be considered. This applies thaugk if the maximum limit of the extended lia-
bility is five years according to the existing cat.

If an extended liability of less than five yearsswagreed, a right to adjustment does though not ex-
ist. The parallelism of the extended liability witie limitation according to stock corporation law
has than not become the basis of the contract.

3.3 Is the corporation obliged to adjust the insuracmaract?

If the corporation has a right to an adjustmenthef insurance contract by the insurer, the further
question arises whether the corporation is itdalijed to realize such adjustment.

3.3.1 Basic principle: no obligation to conclude a D&Ont@ct

S BGH NJW 1995, 592, 594riinebergin: Palandt, 70. Auflage 2011 § 313 Rn. 24.
18 BGH NJW 1998, 3192, 319Rothin: Miinchener Kommentar zum BGB, 5. Auflage 200318 Rn 70.
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An obligation to conclude a D&O-contract is disasonsidering two points of view. At first,
such an obligation should exist on behalf of thardanember to be insured (cypher 3.3.1.1), on the
other hand it should consider the corporationterists (cypher 3.3.1.2).

3.3.1.1 Right of the board member to the conclusion of a&ontract?

An obligation to conclude a D&O-contract on belalthe board member and consequently a cor-
responding right of the board member, does not.eki®e Federal Supreme Court has determined
this for board members in case no deviant reguiatixist within the articlés The same applies
for members of the executive bodtdAlso the wording of sec. 93 para. 2 of the Coagion Act
and paragraph 3.8. of the German Corporate Goveen@wodex (,In case the corporation clos-
es...") indicates that the board member has no tattie conclusion of a D&O-contract.

3.3.1.2 Obligation to conclude a D&O-contract on behaltlo# corporation?

There is also no obligation to conclude a D&O-cacition behalf of the corporatith The wording

of sec. 93 para. 2 Corporation Act (AktG) and p&t8. of the German Corporate Governance Co-
dex does not indicate such an obligation. Wherughiog sec. 93 para. 2 s. 3 through the law about
the Appropriateness of Management Board Compems@tiorstAG) the legislator emphasized that
there is no obligation to conclude a D&O-contfact

3.3.2 Exemption: Obligation to conclude a D&O contractuiéing from the articles of a company
or the employment contract

As an exemption, the obligation to conclude a D&@cact may result from the articles of a com-
pany” or the employment contr&ét In this case the board member has a right tedhelusion of

a D&O-contract as defined. Such an obligation neadlto the board member’s right to an adjust-
ment of the existing policy. This depends on theapimg of the obligation. If the corporation com-
mits itself for example to adjust the extended tamon period, the board member would have the
right to an adjustment of the policy. This is diffet if the extended liability of an already exisfi
D&O-contract was shorter than the limitation peridtdan insurance ,usual in the market® is
agreed, the developments in the market are to jpleedp

3.4 The corporation’s own interest to adjust the D&@Gtirance

"BGH NzG 2009, 550, 552.

18 50 die h.M. in der Literatur, Eischerin: Spindler/Stilz, AktG, 2. Auflage 2010, § 93 RA87 m.w.N.
1950 die h.M. in der Literatur, Eischerin: Spindler/Stilz AktG, 2. Auflage 2010, § 93 R¥86 m.w.N.
20 Beschlussempfehlung des Rechtsausschusses zum @pBTADrucks. 16/13433, S. 11.

ZLBGH NZG 2009, 550, 552.

22 |Lange, VersR 2010, 162, 163.
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Even if no obligation to adjust the existing D&Ont@ct exists, the corporation should consider
the economic value of the extended liability ofuresd claims for damages against board members.

4. CONSEQUENCESFOR THE PRACTICE

The extension of the limitation period to ten yeaas consequences for the enforceability of claims
for damages of corporations against former boarthbees. The corporations now have the possi-
bility to enforce existing claims against formerabd members for five more years. The realization
of this possibility is though relativized by thedsd member’s financial capacity. The corporation
can reduce this risk by adjusting the extendedliiglperiod. The corporation should though con-
sider the costs resulting from the insurer’s premiocrease when deciding about the adjustment of
the D&O-policy.
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