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Grossly negligent organizational fault, insurance cover and the necessity of doc-

umentation 

1. INTRODUCTION 

Managing bodies are subject to more and more organization and supervision duties. The discussion 

about organization and compliance requirements comes along with an increased awareness of insur-

ers of possible organizational faults committed by policy holders. In the industrial indemnity insur-

ance, insurers examine whether they can reduce the indemnification payment due to a possible 

grossly negligent organizational fault committed by the policy holder.  

Once an insured event has been reported, insurers demand written organizational diagrams, guide-

lines and work instructions about operational and productional procedures, security guidelines, doc-

uments about choice, instruction and supervision of employees and processes. It is not unusual that 

such documents do not exist, they are not complete or they show no hints or code of conduct espe-

cially for the damage causing event. Often, instructions were given only orally. The organization 

was not documented. The missing written form reinforces the insurer’s assumption that the organi-

zation is insufficient.   

Against this background, this article deals with the significance of an organizational fault for the 

insurance cover, the allocation of the burden of proof and the consequences of a missing documen-

tation for the reproach of an insufficient organization. 

2. SIGNIFICANCE OF THE ORGANIZATIONAL FAULT 

A company must provide for an organization which prevents breaches of obligations towards con-

tract partners or third parties to avoid damage events.  

2.1 Organizational duty 

The core of the general organizational duty is the creation of a behavioral and supervisory organiza-

tion. This includes the issuing of general and individual directives, which ensure the compliance 

with legal regulations, administrative orders, safety regulations and internal rules.   
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The company must control the compliance with instructions. It has to select, instruct and supervise 

the persons who are responsible for the implementation of the organization carefully. 

2.2 Organizational duty as management task 

The organizational duty is a management task. In companies, the organizational duty is fulfilled by 

statutory bodies and the company’s representatives. A culpable breach of an organizational duty 

(organizational fault) constitutes a breach of obligation of board members towards the company. In 

the relationship with third parties or contract partners, the organizational fault constitutes a breach 

of obligation by the company. With the reproach of an organizational fault, insurers accuse the poli-

cy holders of a breach of the insurance contract. 

2.3 Organizational fault on the level of representatives 

Through the organizational fault insurers relativizes representation clauses. Representation clauses 

are intended to minimize the policy holder’s risk to lose insurance cover. Accordingly, the policy 

holder must only accept responsibility for the conduct of certain representatives. Often, solely the 

members of the executive management are representatives, sometimes also the heads of the insur-

ance and legal departments. Thus, if the contract violating and damaging conduct of an employee 

cannot be attributed to the policy holder, the insurer establishes, via an organizational fault, a breach 

of the insurance contract committed by the policy holder on representative level.  

2.4 Examples for the organizational fault 

The organizational fault may be regarded as a causation of the insured event (sec. 81 Insurance 

Contract Act) or breach of obligation (sec. 28 Insurance Contract Act). 

2.4.1 Causing the insured event (sec. 81 Insurance Contract Act) 

A large company needs security staff to protect its office buildings. A burglary causes the loss of 

valuable technology and data. As it turns out, the burglary was committed with the aid of a security 

guard who provided the burglars with plans of the building and enabled the access. The security 

guard had a criminal record. The human resources department did not ask for a certificate of con-

duct upon employment. There was no instruction given to the human resources department to re-

quest a certificate of conduct upon employment of security staff. The insurer might object that the 

insured company made the occurrence of the insured event (burglary and theft) possible by the lack 

of instructions about the employment of security staff. 

2.4.2 Breach of obligation (sec. 28 Insurance Contract Act) 
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The organizational fault may violate a contractually agreed obligation. An employee wrongly oper-

ates a production plant several times, disregarding official safety instructions. This repeatedly 

caused little production failures. After another faulty operation, the plant is severely damaged and is 

shut down for several months. The insurance contract of the machinery and business interruption 

insurance contains the obligation to operate the plant according to the official safety regulations. 

The official safety regulations were not available in writing to all employees and the operating staff 

was not properly instructed. 

The employee’s breach of safety regulations cannot be attributed to the policy holder since the in-

surance contract contains a qualified representative clause. The insurer could object that the insured 

company committed the breach of obligation through its representatives. Those did not implement 

an internal system to secure the staff’s knowledge and implementation of official safety regulations 

and to supervise the operation by the employees. 

In case of grossly negligent breach of obligation, the insurer is entitled to reduce the indemnifica-

tion payment (quota).  

3. THE INSURER’S BURDEN OF PROOF 

The scope of the insurer’s burden of proof in case of an organizational fault depends on the facts it 

relates to. 

3.1 Causation of an insured event 

If the insurer appeals to the causation of an insured event, he at first has to prove the objective 

breach of an organizational duty. For an objective breach of duty by organizational fault, the insurer 

must explain which measures of the business organization, choice, instruction or supervision of em-

ployees were required in the individual case according to the contractually agreed insurance stand-

ard, thus which were possible and adequate. As the insured event occurred, the insurer will easily 

find ex post measures which would have avoided the occurrence of the insured event.  

Furthermore, the insurer has to prove the omission of necessary measures. For this, it is sufficient to 

point out that the representatives did not take the necessary organizational measures. The omission, 

as a negative fact, cannot be proved. Insofar, the policy holder bears a so-called secondary burden 

of disclosure and proof. Since this is about organizational measures from the policy holder’s sphere, 

he must prove that he took organizational measures.  
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Furthermore, the insurer must present and prove the subjective breach of organizational duty, thus 

the fault. An intended organizational fault is hardly conceivable in the industrial indemnity insur-

ance. For a grossly negligent breach, the insurer must prove that the policy holder resp. his repre-

sentatives violated the due diligence severely and disregarded the most obvious. With regard to the 

right to reduce indemnification, the insurer must also prove the severity of the grossly negligent de-

fault.  

Finally, the insurer must prove causality between the breach of organizational duty and the occur-

rence of the insured event.  

3.2 Breach of obligation 

If the insurer refers to a breach of obligation by organizational fault, he profits from several allevia-

tions of the burden of proof.  

At first, the insurer must prove the objective breach of organizational duty. i.e. the necessary organ-

izational measures the policy holder should have taken to fulfill his obligation and provethat they 

are fulfilled. The policy holder again has a secondary burden of disclosure and proof about the 

measures taken.  

Opposite to the causation of an insured event, the insurer “only” has to provide details for the exist-

ence of gross negligence (“burden of substantiation”). The policy holder then has to prove that he 

did not act grossly negligently. The insurer must substantiate the severity of the gross negligent 

conduct in order to determine the extent of his right to reduce the indemnification. For the determi-

nation of the severity of the fault, the notoriousness of the obligation, the difficulty to fulfill it, its 

importance for the insured interest or the predictable likeliness of the damage and the extent of the 

damage must be considered.  

If the policy holder wishes to avoid the reduction of indemnification, he can provide a causality 

counter proof.  

The causality counter proof is provided by the policy holder when he proves that the breach of obli-

gation was neither the reason for the cause, nor relevant for the amount or the establishment of the 

indemnification by the insurer. The proof, that the breach of obligation had no impact, may be diffi-

cult. Already in case of a contributory causality of the breach of obligation a causality counter proof 

is impossible.   

4. WRITTEN FORM OF THE ORGANIZATION 
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For the settlement of the insured event, the insurer may demand documents about the business or-

ganization, internal regulations, codes of conduct and instructions. The policy holder might then 

wonder whether his organization structures are in accordance with the requirements. Concerns arise 

if the documents are incomplete, outdated or non-existent.  Increasing compliance requirements and 

their implementation in companies involve a written form of the organization and (unfortunately) 

also of the complete internal communication. Does this mean that only an organization in written 

form meets the requirements?  

4.1 No general requirement of written form 

What speaks for the written form of the organization is the durability, availability and accessibility. 

Organizational measures that are written down are available and accessible at any time - even after 

years - for everyone who was not involved in their preparation. Although there are better arguments 

for a (modest) documentation of organizational measures, there is no law that explicitly requires a 

written record of the operating organization. Even an “oral” operating organization for smaller 

companies can meet the requirements. The "oral" organization should though form an exemption 

given the duty to establish a monitoring system in accordance with sec. 91 para 2 AktG (Public 

Companies Act). Sec. 91 para 2 AktG is applicable not only for public companies, but analogically 

also for other major companies.  

According to sec. 91 paragraph 2 AktG, the management board of a public company shall take ap-

propriate measures to set up a monitoring system for an early detection of developments that endan-

ger the continuance of the company. Developments which endanger the company’s continuance are 

those that inherit or materially increase the risk of insolvency. According to the wording of sec. 91 

paragraph 2 AktG, a written form is not necessarily required. According to jurisdiction, an early-

warning-system must though be documented in writing. The documentation is to ensure that all re-

sponsible persons on all levels of the hierarchy up to the top management are aware of the risks in-

volved in order to take corrective action. Since the early detection system according to sec. 91 para-

graph 2 AktG only records risks concerning the existence of the company (e.g. risky business trans-

actions, misstatements of accounts), sec. 91 paragraph 2 AktG does not create another duty to doc-

ument the business organization or the general risk management. It is though difficult to draw clear 

borders.  

In the event of damage, it will be difficult to prove the existence of an organization which has only 

been orally agreed upon.   

4.2 Difficulties of proof in the absence of textualization 
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The difficulties of proof in case of an oral organization already arise in confirming an objective 

breach of organizational duty. Since the reapproach is aimed at an omission, the policy holder must 

disclose the measures taken in detail (secondary burden of disclosure and proof).   

4.2.1  Reconstruction difficulties 

The lack of an organization in written form requires consuming and costly research and reconstruc-

tion talks. Who was responsible for what? Who gave which instructions to whom and when? How 

was the operational exercise performed? Who determined the operational exercise? How was the 

operational exercise monitored? When, in what time intervals and how was the monitoring per-

formed? All this is difficult to disclose in retrospect.  

At best, responsible and participating persons may subsequently write down organizational 

measures. 

4.2.2 Disadvantages of witness evidence 

In case of disputes with the insurer, representatives and employees will be heard as witnesses. 

Whether a court will assume the existence and appropriateness of organizational measures follow-

ing such interrogations, is unclear.  

The testimony at court will not necessarily correspond with the information earlier discussed or rec-

orded – partly due to the special interrogation situation. The credibility of organizational measures 

depends on the witness, the witness’s memory of details, the witness’s articulateness and the im-

pression the witness makes at court. 

4.2.3 Conclusion about lack of organization 

From the fact that the insured event occurred and that a documentation of an organization is miss-

ing, courts might draw the conclusion that the company is not sufficiently organized, in the individ-

ual case even outside of existing documentation duties (sec. 91 para. 2 Insurance Contract Act). The 

company should rather have organized itself in writing.  

4.2.4 Consequences of missing proof 

In case of breach of obligation by organizational fault, with an objective breach of duty it becomes 

certain that the policy holder (resp. his representatives) violated the organizational duty grossly neg-

ligently. If the policy holder cannot prove slight negligence or missing causality for the insured 

event, he will only receive reduced indemnification payments. 
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If the insurer is entitled to reduce insurance cover due to a grossly negligent organizational fault, 

this may imply an organizational fault of board members internally. Board members may become 

liable in the amount of the reduced indemnification payment.  

5. CONCLUSION 

Organizational duties are significant for the insurance cover. A policy holder’s organizational fault 

may constitute a violation of the insurance contract which entitles the insurer to reduce the indemni-

fication.  

Policy holders should therefore examine their organizational structures also from the insurance side 

and review their adequacy. Responsibilities, reporting chains, security directives, supervision 

measures and specific requirements on conduct resulting from insurance contracts should be record-

ed in writing and it should be documented that employees gained knowledge thereof.  

At the same time, regulations in favor of the policy holder should be established in the insurance 

contract, which impede the objection of an organizational fault. 
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